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INTRODUCTORY STATEMENT 

1. Petitioner, Ben Davis Jr., seeks to set aside and vacate the 

decision of Respondent Secretary of State of California and the Elections 

Division of the Secretary of State of California not to include Petitioner's 

initiative, the Nuclear Waste Act of 2012, for the November 6th, 2012, 

statewide election, and to compel Respondents to include Petitioner's 

initiative for this election. 

2. Petitioner also seeks to set aside and vacate the decision of 

Respondent Director Finance of the State of California, The Joint 

Legislative Budget Committee of the State of California, and the 

Legislative Analyst's Office of the State of California in approving the 

fiscal analysis for this initiative.  This action alleges that Respondent 

Legislative Analyst's Office fiscal analysis was created unlawfully and in 

abuse of discretion in that Respondent improperly included false and 

misleading information that prejudiced the voters of the State of California 

and the public generally against supporting and signing the subject 

initiative petition. 

3. Petitioner contends that the joint action of Respondents deny 

Petitioner his right of access to the ballot, freedom of speech, due process, 

and equal protection under the law as specified by the Constitution of the 

State of California and the Constitution of the United States of America. 

THE PARTIES 

4. Petitioner, Ben Davis Jr., is an individual who is a resident 

and voter in Santa Cruz County, California, and the proponent for 

California State Initiative, The Nuclear Waste Act of 2012. He will be 

directly affected by Respondent's decision. 

5. Respondent Secretary of State of the State of California is the 

duly elected official of the State having and possessing the powers and 
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duties respecting the administration of that office as prescribed by the 

Constitution of the State of California and in various statues including the 

Elections Code of the State of California. 

6. Respondent Elections Division of the Secretary of State's 

Office of the State of California is a department of the Secretary of State's 

Office organized for the purpose of carrying out orderly elections for state 

governmental officials and governmental agencies and all other matters 

subject to a vote by the electorate of the State of California and, as such, 

was authorized to hear and finally determine the propriety of the 

Petitioner's Initiative. 

7. Respondent Director of the Department of Finance of the 

State of California is charged with analyzing legislation which has a fiscal 

impact, and is required, as specified by California Elections Code § 9005(a, 

b), to produce, in conjunction with the Joint Legislative Budget Committee, 

the estimation of fiscal impacts arising from the adoption of proposed 

initiatives.  

8. Respondent Joint Legislative Budget Committee is a standing 

committee of the State Legislature.  The Committee oversees the 

Legislative Analyst’s Office, and is required, as specified by California 

Elections Code § 9005(a, b), to produce, in conjunction with the 

Department of Finance, the estimation of fiscal impacts arising from the 

adoption of proposed initiatives.  

9. Respondent Legislative Analyst Office provides fiscal and 

policy advice to the California State Legislature. 
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10. Respondent Attorney General of the State of California 

represents the people of California in civil and criminal matters before trial 

courts, appellate courts, and the Supreme Court of California and the 

United States; she is charged with preparing the circulating title and 

summary for proposed initiative measures, pursuant to California Elections 

Code § 9005(a). 

FIRST CAUSE OF ACTION 

(California Elections Code) 

11. Petitioner incorporates herein by this reference Paragraphs 1 

through 10 as if fully set forth.  

12. California Elections Code § 9004(a) provides that “Upon 

receipt of the text of a proposed initiative measure, the Attorney General 

shall prepare a circulating title and summary of the chief purposes and 

points of the proposed measure.”  Petitioner submitted the proposed 

initiative to the Attorney General on three separate occasions in the last 

year, for reasons described below.  (Initiatives11-0008, 11-0042, 120013 The 

Nuclear Waste Act of 2012, Exhibit “A”.) 

13. California Elections Code § 9005(a) provides that the 

Attorney General, in preparing a circulating title and summary, include 

estimated fiscal impacts, if any, on state and local government arising from 

the adoption of the proposed initiative.  Subdivision (b) of the Code Section 

states that the aforementioned estimates shall be made in conjunction with 

Department of Finance and the Joint Legislative Budget Committee.  

Subdivision (d) of the Code Section states, “A statement of fiscal impact 

prepared by the Legislative Analyst pursuant to subdivision (b) of § 12172 

of the Government Code may be used by the Department of Finance and 

the Joint Legislative Budget Committee in the preparation of the fiscal 
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estimate or the opinion.”  The Legislative Analyst's fiscal impact analyses 

were signed by the Director of Finance and the Legislative Analyst and 

submitted to the Attorney General.  (Fiscal Analyses 11-0042, Exhibit “B”; 

12-0013, Exhibit “T”.) 

14. California Elections Code § 9087(a) provides that fiscal 

analyses prepared by the Legislative Analyst for election purposes shall be 

impartial in nature.  Petitioner contends that the fiscal analysis prepared by 

the Legislative Analyst for the subject initiative is not impartial in nature. 

Without any supporting evidence, the analysis falsely leads the public and 

voters of California to believe that passing the initiative will cause rolling 

blackouts costing the State tens of billions of dollars annually. 

15. California Elections Code § 9092 provides that a peremptory 

writ of mandate shall issue in the event of “clear and convincing proof” that 

the copy in question is false or misleading.  

16. California Elections Code § 10015 provides that, “Any voter 

may seek a writ of mandate alleging that an error or omission has occurred 

or is about to occur in the placing of any name on, or in the printing of, a 

ballot, sample ballot, voter pamphlet or other official matter, or that any 

neglect of duty has occurred or is about to occur.”  Petitioner contends that 

such an error and omission is about to occur in the printing of a ballot in 

that his initiative will be omitted.  

17. Petitioner has no other adequate, expedient remedy at law.  

The time constraints involved are such that the relief requested cannot be 

effectively granted on appeal.   

SECOND CAUSE OF ACTION 

(Constitution of the United States of America) 

18. The First Amendment of the Constitution of the United States 

protects citizens from laws “abridging the freedom of speech, or of the 
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press.”  By providing Petitioner with false, misleading information to 

include on the petition for the subject initiative, thereby prejudicing voters 

from signing the petition, Respondents have abridged Petitioner's First 

Amendment right to free speech.  

19. The Fourteenth Amendment to the Constitution of the United 

States declares that “No State shall make or enforce any law which shall 

abridge the privileges or immunities of citizens of the United States; nor 

shall any State deprive an person of life, liberty, or property, without due 

process of law; nor deny to any person within its jurisdiction the equal 

protection from the law.”  By providing Petitioner with false, misleading 

information to include on the petition for the subject initiative, thereby 

prejudicing voters from signing the petition, Respondents have abridged 

Petitioner's Fourteenth Amendment right to due process of law and equal 

protection. 

STATEMENT OF FACTS 

20. On March 30, 2011, less than one month after the 

earthquake/tsunami forced the closure of nuclear power plants in Japan, 

Petitioner filed Initiative 11-0008, The Nuclear Waste Act of 2012, with the 

Attorney General with a request for title and summary pursuant to Elections 

Code § 9004(a).  Because the fiscal analysis for this initiative (LAO Fiscal 

Analysis 11-0008, Exhibit “C”) predicted that closing the power plants 

would cause rolling blackouts costing the state tens of billions of dollars 

annually, Petitioner was unable to garner grass roots support for this 

initiative.  Petitioner made a records request of Respondent LAO for the 

basis of its analysis.  There was nothing in the LAO’s response supporting 

the claim of rolling blackouts. 

21. On April 12, 2011, Petitioner asked the Public Advisor’s 

Office of the California Energy Commission (CEC) whether California had 
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the capacity maintain the grid reliably without the State’s nuclear power 

plants.  In response to this question from Petitioner, staff from the CEC 

stated in emails that if the nuclear power plants were shut down: “A. the 

state has enough capacity available to meet peak demands without the 

MWs from these 2 units. B. There would be challenges in the LA Basin, as 

San Onofre is in a local capacity area which is somewhat constrained and 

because San Onofre is the linchpin of the Southern CA transmission system 

[…] We do have enough sources of energy to get us through this year.” 

(CEC Internal Emails, Exhibit “X”).  These emails were internal records 

also obtained by Petitioner through a records request.  Though the same 

information had been provided to the Petitioner verbally, the CEC refused 

to state this to the LAO officially, and so the information was not part of the 

LAO considerations.  The CEC did not take this position officially until 

May 7, 2012 (see Petition for Writ of Mandate, Paragraph 38, below). 

22. On June 2nd, 2011, Petitioner appealed to the Attorney 

General not to accept the LAO Fiscal Analysis because it would mislead the 

voters.  Petitioner noted in this appeal that the LAO had literally and 

unrealistically skewed every finding in the analysis in favor of nuclear 

power, including the finding that our State’s nuclear power plants are 

essentially too big to fail, while suggesting a nuclear accident would be 

relatively inexpensive to the State when compared to closing the plants by 

initiative.  (Appeal, Exhibit “D”.)  Petitioner emphasized that current 

information coming from Japan clearly demonstrated the absurdity of the 

LAO claims.  The Attorney General referred the Petitioner back to the 

LAO.  Petitioner appealed to Respondents Director of Finance and Joint 

Legislative Budget Committee, both of whom oversee the LAO fiscal 

analysis, and both of whom also refused to re-open the fiscal analysis once 

completed.  Therefore, because the LAO analysis had no basis in evidence, 
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and because the CEC staff had contradicted the finding that rolling 

blackouts would be caused by the initiative, the Petitioner filed the same 

initiative a second time, seeing this action as the only means to re-open the 

fiscal analysis discussion.  

23. On September 29, 2011, Petitioner filed Initiative 11-0042, 

The Nuclear Waste Act of 2012, with the Attorney General with a request 

for title and summary pursuant to Elections Code § 9004(a).  (Initiative 11-

0042 The Nuclear Waste Act of 2012, Exhibit “A”.)  The Attorney General 

forwarded the initiative to the Director of Finance, the Joint Legislative 

Budget Committee, and the Legislative Analyst’s Office for a fiscal analysis 

pursuant to California Elections Code § 9005. 

24. On October 17, 2011, Petitioner discussed the fiscal impact of 

the initiative with Tiffany Roberts and Mark Newton, representing 

Respondent Legislative Analyst’s Office.  Petitioner emphasized that the 

LAO findings for Initiative 11-0008 of rolling blackouts costing the state 

billions of dollars would result from closing the state’s nuclear power plants 

were not supported with any documented evidence.  Petitioner also 

emphasized that the state would take whatever emergency measures were 

necessary to preclude rolling blackouts from happening.   

25. On October 26, 2011, Tiffany Roberts sent an email to the 

Petitioner concerning the fiscal analysis (Email, Exhibit “E”.). In the email, 

Ms. Roberts states: 

“As part of our analysis, we have conducted a number 
of interviews with staff of the state’s energy agencies, 
including the California Independent System Operator 
(CAISO), regarding the potential impact of this 
initiative on the reliability of the grid. … Additionally, 
in reading the entirety of the AB 1632 study along with 
the consultant’s report and Appendixes, you should note 
that our analysis regarding the reliability issue is in line 
with the study findings. We have confirmed this with 
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both the CEC and CAISO.” (p. 5)  (CEC is California 
Energy Commission, and CAISO is California 
Independent System Operators.)  
 
26. On October 27, 2011, Petitioner responded to the October 26 

email from Tiffany Roberts by asking “for the specifics of who within the 

ISO, CEC, and CPUC were consulted, and what was stated to support the 

study findings”.  (Email, Exhibit “F”.) 

27. On October 31, 2011, Petitioner sent an email to Tiffany 

Roberts and Mark Newton. (Email, Exhibit “G”.) Having received no 

response to the previous email. Petitioner stated: 

“As I mentioned in our phone conversation, one major 
portion of the analysis that was done for 11-0008 that I 
have found no support for, and that you have provided 
no support for, is the finding that closing the power 
plants, in particular SONGS, will cause rolling 
blackouts that will cost the state “at least” billions 
annually for years to come. You appear to be suggesting 
that this same finding may be contained in the coming 
analysis for 11-0042… You have apparently relied on 
sources that refuse to go on the record to support your 
claim… You do not cite a single portion of the study 
that supports your findings, nor any individual from the 
CEC or CAISO that will confirm or support this 
assertion. Nowhere in the study is it suggested that 
rolling blackouts may occur from a SONGS closure.” 
 
28. On November 7, 2011, Petitioner received an email response 

to his request of October 27 asking for specifics of who within the CAISO, 

CEC, and CPUC were consulted and what supported the study findings. 

Larry Castro, Manager, Administration and Resources of the Legislative 

Analyst’s Office (hereinafter LAO), responded. (Email, Exhibit “F”.) 

“The LAO is not required to provide the information 
you requested and, consequently, we respectfully 
decline to do so. For your information, as part of our 
mandated, objective and impartial analytical process, 
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we are free to gather information on proposed initiative 
measures from a broad array of sources and documents, 
including from proponents like yourself as we have 
done in this case. Under the Elections Code where we 
are given our initiative-related duties, it is neither 
required nor intended that our deliberative process in 
analyzing initiatives be a public one.” 

 
Later that day, petitioner responded to Mr. Castro’s email by requesting the 

entire record upon which the fiscal analysis was based pursuant to the 

Legislative Open Records Act (Art. 3.5 (commencing with sec. 9070), Ch. 

1.5, Pt. 1, Div. 2, Title 2, Gov. C.).  (Open Records Act Request, 

Exhibit “H”.)  Whether or not the LAO’s deliberative process in analyzing 

initiatives is meant to be “a public one,” is central to this action. 

29. On November 22, 2011, Larry Castro responded by email to 

Petitioner’s November 7 Open Records request.  (Documents, Exhibits “I” 

through “Q”.)  This response contains nine documents, none of which show 

any evidence supporting a claim that rolling blackouts will occur as a result 

of the closure of California’s nuclear power plants.  In particular, two of the 

documents, letters from CAISO and the CEC (Letters to LAO, Exhibits “I” 

and “J”.), specifically discuss the availability of energy if both nuclear 

power plants were closed, and neither letter mentions anything about 

rolling blackouts.   

30. On November 3, 2011, the fiscal analysis for the initiative 11-

0042, signed by Respondent Director of Finance and Legislative Analyst, 

was delivered to the Attorney General.  (LAO Fiscal Analysis 11-0042, 

Exhibit “B”.)  This new analysis states: 

“We are advised by the California Independent System 
Operator, the independent, public-benefit corporation 
that manages a large part of California’s electricity grid, 
that closing the two nuclear facilities would impede 
reliable access to electricity in the state.  In particular, 
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the loss of the SONGS plant would reduce the capacity 
to deliver electricity in the Los Angeles basin area to 
below state and local standards for reliability.  As a 
result, the risk of rolling blackouts would be increased 
significantly in that area.  The frequency and duration 
of rolling blackouts would depend on various factors 
including, but not limited to, electricity demand and 
weather conditions.  Such disruptions to the electricity 
grid would have negative impacts on the California 
economy, including loss of economic output, reduced 
productivity, loss of jobs, and reduced purchases of 
goods and services, leading to reduced household and 
business income. 
 
The magnitude of these economic impacts would 
depend on when and to what extent the lost sources of 
electricity could be replaced. If rolling blackouts 
continued for several years, as new electricity plants 
and transmission lines were built, the resulting 
economic loss could be substantial, potentially in the 
tens of billions of dollars annually.  In order to 
minimize the length and frequency of major economic 
disruptions resulting from this measure, it is probable 
that the state would take emergency action to speed up 
the process to establish replacement power. Thus, it is 
likely that any major economic losses resulting from the 
measure would occur in the near term.” (p. 4) 
 
31. The last two sentences in the above-quoted analysis were the 

only concession the LAO made to the Petitioner in their second fiscal 

analysis.  Respondent LAO recognized the State would take emergency 

actions to provide replacement power to the grid.  Due to unforeseeable 

events, this proved to be true almost immediately. 

32. In January of 2012, both units at SONGS stopped producing 

electrical energy.  They have remained off line and the State of California is 

taking emergency actions to prepare for the potential that they may remain 

off line through the summer months, when energy demand is at its peak. 
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Both units of SONGS have never been simultaneously off-line during the 

peak summer months in their 27 years of operation. 

33. On April 16, 2012, Initiative 11-0042 failed to qualify for the 

ballot due to insufficient signatures.  (Letter from Secretary of State Bowen, 

Exhibit “R”.) 

34. On March 22nd - 23rd, 2012, at the CAISO Board of 

Governors meeting, the Board received its staff briefing on Summer Loads 

and Resources Operations Preparedness Assessment.  (CAISO Meeting 

Agenda and Press Release, Exhibit “W”.)   

35. After the staff presentation, the Petitioner appeared before the 

Board during the public participation portion of this agenda item.  

Petitioner noted, in his presentation, that the staff appeared to say that 

CAISO would be prepared to replace SONGS power, should the facility not 

be online this summer, and were not anticipating that any blackouts would 

occur.  Petitioner also noted that the claim of rolling blackouts made by the 

LAO analysis of the Initiative was purportedly premised on information 

provided by CAISO.  Petitioner then asked if his interpretation of the 

current staff presentation was correct: that the probability of rolling 

blackouts this summer was extremely low.  In response, Keith Casey, Vice 

President of Market and Infrastructure Development for CAISO, responded 

that, “The probability of the type of contingencies in Southern California 

without SONGS that could lead to outages, in theory, is low, 

probabilistically”.  (Exhibit “S”.) 

36. On April 20, 2012, Petitioner refiled the Nuclear Waste Act of 

2012 with Respondent Attorney General, which was then numbered 

12-0013.  Petitioner took the extraordinary measure of filing the same 

initiative a third time in a one year period because of the on-the-record 

statement from the CAISO staff contradicting the LAO finding that rolling 
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blackouts would ensue as a result of a SONGS closure.  In its analysis, the 

LAO listed CAISO as the source of its claim that blackouts would so occur.  

37. On May 7, 2012, the California State Assembly, Utility and 

Commerce Division held a hearing to consider California’s preparedness to 

provide grid and energy reliability should SONGS remain closed through 

the summer months.  The primary speakers at this meeting, representing 

each of the State’s three largest energy agencies, were Paul Clanon, 

Executive Director of the California Public Utilities Commission (CPUC); 

Steve Berberich, President and CEO of the California Independent System 

Operators (CAISO); and Robert B. Weisenmiller, Chair of the California 

Energy Commission (CEC).  Petitioner provided Respondent LAO with a 

link to the proceedings referenced in the current Paragraph through 

Paragraph 40 below, as well as with relevant text quotations, in our phone 

conference of May 11, 2012, and in subsequent emails.  (Emails between 

Petitioner and LAO, Exhibit “S”.) 

38. Mr. Weisenmiller opened this meeting with the following 

comment:  “The state has sufficient reserves this summer on a statewide 

basis.  It’s about 15%.  We can certainly get into more details, as opposed to 

one in two versus one in ten, but again, we’re fine state wide … We have 

been planning under the assumption that neither of the units at San Onofre 

will be available this summer.”  By “15%,” Mr. Weisenmiller refers to the 

standard required by the Public Utilities Commission that California have 

excess energy to avoid potential blackouts. 

39. Mr. Berberich explained what Mr. Weisenmiller meant by 

“one in two versus one in ten” by stating: “The ISO is required to do its 

planning on a one in ten basis, which means you would expect this load 

every ten years, once every ten years, or about 10% of the time.”  He also 

described some of the measures being taken to ensure reliable energy in 
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Southern California, including restarting Huntington Beach Units 3 and 4 

generators. 

40. Mr. Clanon elaborated on Mr. Berberich’s remarks by adding” 

“Even in one in ten years, as my nervous colleague Mr. Berberich, he’s paid 

to be nervous about this, and so with the restart of Units 3 and 4 at 

Huntington Beach we get … even in the one in ten years, we get to 

positive.  And so the lights stay on, but nobody rests on those laurels … The 

three agencies, and the utilities as well, along with the Governor’s Office 

and some other key folks around, basically, every response that the ISO and 

the agencies and the utilities can bring to bear to basically increase that 

safety margin.” 

41. On May 11, 2012, Petitioner discussed by telephone the fiscal 

effects of Initiative 12-0013 with Tiffany Roberts and Anthony Simbol of 

the LAO.  In emails following up that discussion (Emails between 

Petitioner and LAO, Exhibit “S”.), Petitioner provided Respondent LAO 

with the quotes in Paragraphs 37-40 above, and links to the entire record of 

the proceeding, along with evidence that the energy produced by the 

Huntington Beach facility is scheduled to be replaced by the Walnut Creek 

Energy Park, currently under construction, prior to the summer of 2013.   

42. On May 23, 2012, Petitioner requested from Respondent 

LAO the entire record upon which the fiscal analysis for Initiative 12-0013 

was based, pursuant to the Legislative Open Records Act (Art. 3.5 

(commencing with sec. 9070), Ch. 1.5, Pt. 1, Div. 2, Title 2, Gov. C.).  To 

date, there has not yet been a response to this request. 

43. On May 28, 2012, Respondent LAO published its analysis of 

Initiative 12-0013 on its website.  (LAO Analysis for 12-0013, Exhibit 

“T”.)  This analysis recognizes the recent closure of SONGS, but makes no 

substantive changes in its fiscal predictions.  LAO still claims the closure of 
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SONGS would likely cause rolling blackouts, potentially costing the State 

tens of billions of dollars annually.  The analysis states: “We estimate … the 

following major fiscal effects: Likely major impacts to state and local 

finances in the near term in the form of decreased revenues and increased 

costs, potentially in the billions of dollars annually, due to near-term 

disruptions in the state’s electricity system and electricity price increases. 

The magnitude of these impacts would depend on the time to develop 

replacement power, the frequency and duration of rolling blackouts, and 

various related factors, such as electricity demand and weather conditions” 

[p. 5, emphasis added]. 

44. The premise of the LAO analysis is that we will be most 

vulnerable to rolling blackouts during the summer months of peak usage.  It 

can only be read as predicting rolling blackouts during summer 2012, in 

direct contradiction to the consensus of the CPUC, CEC, and CAISO.  As 

Petitioner had provided them with quotes and links listed in the preceding 

paragraphs, the LAO was certainly aware of the other agencies’ positions 

on rolling blackouts.   

45. The respondent LAO specifically recognizes in its analysis 

that the Huntington Beach power plant referred to by CPUC Director 

Clanon is basic to the State’s contingency plan for replacing SONGS power 

this summer.  The LAO fiscal analysis states: “As a temporary contingency 

plan, a power plant in Huntington Beach power plant (which had been shut 

down) was recently restarted and will remain in operation through 

November 1, 2012.  Energy stakeholders have indicated that, as part of 

enforcement of federal air quality standards, it is unlikely that the 

Huntington Beach power plant will be allowed to remain in operation on a 

permanent basis”.   (LAO Analysis for 12-0013, Exhibit “T”, p. 2.) 



 

15 

46. It should be noted that respondents are quoting an unspecified 

source, “stakeholders,” for the proposition that Huntington Beach will not 

permanently return to operation because of federal air quality standards. 

The analysis does not mention the fact that Huntington Beach is operating 

this summer despite those same air quality standards, and may continue to 

do so indefinitely, if necessary to avoid blackouts.  Furthermore, as 

Petitioner emphasized to respondent LAO in emails (Emails between 

Petitioner and LAO, Exhibit “S”.), the Walnut Creek Energy Project, 

currently under construction and scheduled for completion in May 2013, 

will exceed the generation capacity of the Huntington Beach power plant. 

As Mr. Clanon, Director of the CPUC, stated, California’s energy agencies 

are not “resting on their laurels” but continue to do everything in their 

power to increase California’s energy supply options, for both the near-term 

and long-term, regardless of whether SONGS ever returns to operation.  

47. On June 4, 2012, it was reported that Federal Energy 

Regulatory Commission Chairman Jon Wellinghoff, speaking in San Diego, 

stated that the reactivation of non-nuclear generation plants and preparation 

to reduce peak power demands in the event of hot weather should ensure 

uninterrupted service if San Onofre remains offline.  (Report, Exhibit “Y-

4”) Wellinhoff is reported to have stated that a summer-long outage would 

provide significant lessons about the region’s capacity to reduce power 

consumption on short notice through conservation, voluntary cutoffs and 

pricing incentives.  “There may be somewhat of a silver lining to this 

outage,’ he said.  “It can help us better understand … the benefits from 

calling on those resources to be flexible.”  He added, “You couple these 

things together and there certainly may be the opportunity to retire certain 

types of resources like nuclear facilities if the state were to choose to do 

so.” 
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48. On June 6, 2012, Petitioner appealed to the Attorney General 

to not include any references from the LAO fiscal analysis asserting rolling 

blackouts will result from this Initiative in the summary for this Initiative. 

Petitioner noted the lack of evidence to support this assertion, and the 

ample evidence to the contrary.  Petitioner included the relevant quotes 

from Paragraphs 37-40, and 47 above. (Appeal, Exhibit “U”) 

49. On June 11, 2012, Respondent Attorney General denied 

Petitioner's appeal and submitted the title and summary to for initiative 12-

0013 to Respondent Secretary of State (Petitioner's Exhibit “Z”.)  The 

summary includes the portion of the fiscal analysis that claims rolling 

blackouts will occur as a result of this initiative. Petitioner timely filed this 

Petition For Writ of Mandate. 

ISSUANCE OF A WRIT OF MANDATE IS APPROPRIATE 

50. A writ of mandate is appropriate because this action concerns 

constitutional rights and involves a matter of great public importance that 

necessitates prompt resolution. (See, e.g., Brown v. Superior Court (1971) 5 

Cal.3d 509, 515 [granting writ to restrain election law violations because 

“[t]he public welfare thus requires an early resolution which can be 

achieved only by mandamus in the interest of orderly compliance with 

administration of the particular laws”.].)  

51. Petitioner has no other adequate, expedient remedy at law in 

the ordinary course of law in that no damages or other legal remedy could 

compensate Petitioner and the voters of California for the harm that they 

will suffer if Respondent is not ordered to print Petitioner's initiative, 

California State Initiative #11-0042, The Nuclear Waste Act of 2012, for the 

State of California general election on November 6th, 2012.  
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RETURN DATE 

52. June 28th, 2012 is listed as the last day for the Secretary of 

State to determine whether a measure qualifies for the November 6th, 2012 

ballot in Statewide Initiative Guidelines Appendix A.  However, there are 

precedents for this court with the cooperation of the Secretary of State to 

take actions on ballot changes far past this deadline.  (Wilson v. Eu (1991) 

54 Cal. 3rd 546, 550; Assembly v. Deukmejian 30 Cal. 3rd 638.)  Two weeks 

ago Petitioner asked Respondent Secretary of State, Elections Division 

what the last date is that an initiative can be placed on the ballot, and in the 

ballot pamphlet, if ordered to do so by this Court. Though this information 

has not yet been forthcoming, it is anticipated that some time-frame will be 

included in Respondent Secretary of  State’s response to this Petition. 

 

IRREPARABLE HARM 

53. Unless a writ issues from this Court, Petitioner and the public 

generally will lose the political advantage of having the subject initiative 

placed before the voters of California in a timely manner, on the ballot in 

November, should Petitioner be able to gather the required number of 

signatures. 

 WHEREFORE, petitioner prays as follows: 

1. That a writ issue from the Court ordering Respondent 

Secretary of State of the State of California and the Elections Department of 

the Secretary of State of the State of California to include Petitioner's 

Initiative 12-0013, The Nuclear Waste Act of 2012, in the State of California 

general election on November 6th, 2012, and follow all other steps under 

relevant Elections Codes, as if sufficient signatures for this Initiative had 

been submitted within the time frame prescribed by law, including, but not 
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limited to, issuance of ballot arguments to be provided in the ballot 

pamphlet. 

2. That a writ issue from the Court ordering Respondent 

Director of Finance, Joint Legislative Budget Committee, and Legislative 

Analyst Office to remove from the fiscal analysis of this Initiative all 

unsubstantiated claims of rolling blackouts and the fiscal effects thereof 

attributed to the passing of this Initiative, and, upon completion thereof, 

submit the revised fiscal analysis to the Respondent Office of Attorney 

General of the State of California in accordance with California Elections 

Code.  

3. That a writ issue from the Court ordering Respondent 

Attorney General, upon receipt of revised fiscal analysis from the 

Legislative Analyst Office, to include the revised fiscal analysis in its 

circulating title and summary for this Initiative and transmit it to the 

Secretary of State of the State of California in accordance with California 

Elections Codes. 

4. That a writ issue from the Court further compelling the 

Respondent Secretary of State of the State of California to accept the title 

and summary with the revised fiscal analysis from the Attorney General, (or 

alternatively, from this Court as prayed for in number 6 below) as she 

would any other title and summary prescribed under California Elections 

Codes,  setting out the timeframe for the collection of signatures with the 

following proviso: that is, should the requisite number of signatures be 

collected in the requisite timeframe, rather than schedule the Initiative for a 

future election, instead, recognize the validity of the votes for the Initiative 

for the general election on November 6th, 2012.  

5. The Court shall compel the Secretary of State to certify the 

results of the election only if the requisite number of signatures has been 
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collected in the manner prescribed by law and in the time frame provided 

by this court as specified above. 

6. Alternatively to numbers 2 and 3 above, given the time 

constraints involved, the Court may choose to itself remove bullet point 

number one from the fiscal analysis and summary of Initiative 12-0013 and 

submit the revised title and summary to the Secretary of State directly.  

7. For cost and reasonable fees. 

8. For such other and further relief as the Court may deem 

necessary and proper. 

 

Date:  June 13, 2012  Respectfully Submitted, 

            

__________________________________ 

    Ben Davis, Jr. 
Petitioner In Propria Persona
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VERIFICATION 

I, Ben Davis Jr., declare: 

 I am the petitioner herein. I have read the foregoing Petition for 

Extraordinary Relief in the Form of Mandate or Prohibition and know its 

content.  The facts alleged in the Petition are within my knowledge and I 

know these facts to be true.  

 I declare under penalty of perjury under the laws of the State of 

California the perjury under the laws of the State of California that the 

foregoing is true and correct and that this verification was executed on  

June 13, 2012, at San Francisco, California. 

 

 

_____________________________ 
  Ben Davis Jr. 
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MEMORANDUM OF POINTS AND AUTHORITIES  

ISSUES PRESENTED 

 
1. Whether the Legislative Analyst is required to have any basis 

in evidence to support its findings and conclusions for a fiscal analysis of 

an initiative.    

2. Whether the fiscal analysis provided by the Legislative 

Analyst pursuant to the Initiative in question is false and misleading. 

3. Whether the fiscal analysis prejudiced the voters of the State 

of California and the public generally against supporting and signing this 

initiative.  

 

I. THE ELECTIONS CODE REQUIRES A FISCAL ANALYSIS 

TO BE PREPARED THAT DOES NOT MISLEAD VOTERS 

OR PREJUDICE THEM AGAINST AN INITIATIVE 
   
Elections Code § 9004(a) states:  
 

“...The circulating title and summary shall be prepared 
in the manner provided or the preparation of ballot titles 
and summaries in Article 5 (commencing with Section 
9050), the provisions of which, in regard to the 
preparation, filing, and settlement of ballot titles and 
summaries, are hereby made applicable to the 
circulating title and summary.” 
 

Elections Code § 9051(c) states: 
   

“In providing the ballot title and summary, the Attorney 
General shall give a true and impartial statement of the 
purpose of the measure in such language that the ballot 
title and summary shall neither be an argument, nor be 
likely to create prejudice, for or against the proposed 
measure.” 
 

 The fiscal analysis for an initiative is included in the Attorney 

General's circulating title and summary (Elections Code § 9005[a]).  
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Unquestionably, the label, ballot title and summary, and “Fiscal Effect” 

analysis prepared by petitioner must reasonably inform the voters of the 

proposed measure's fiscal impacts.  (Elec. Code, § 9087(a, e): see Horneff v. 

City and County of San Francisco (2003) 110 Cal.App.4th 814, 820.)  To 

this end, these materials must be true and impartial and not argumentative. 

(Ibid.)  “The main purpose of these requirements is to avoid misleading the 

public with inaccurate information.”  (Amador Valley Joint Union High 

Sch. Dist. v. State Bd. Of Equalization (1978) 22 Cal.3d 208, 243; 

Zaremberg v. Superior Court (2004) 115 Cal.App.4th 111.)  Yet “'[only] in a 

clear case should a title ... [or summary] be held insufficient.'”  (Brennan v. 

Board of Supervisors) (1981) 125. Call.App.3d 87, 92-93) 

 While Elections Code § 9092 provides for a pre-election challenge 

to the sufficiency of the petitioner's fiscal analysis, in ruling on such 

challenge respondent court is not vested with a wide range of discretion. 

(Horneff, supra, 110 Cal.App.4th,  p. 821.)  Instead relief may be granted 

“only upon clear and convincing proof that the [challenged ballot materials] 

in question [are] false, misleading, or inconsistent with the requirements of 

this code [.]”  (Elec. Code § 9092.) 

 Although no case law exists in which a fiscal analysis was 

challenged on the grounds of having prejudiced voters ex-ante of acquiring 

the requisite number signatures to place it on the ballot, it is clear that the 

integrity of the process at all stages is protected by law, and that election 

literature relied upon by the voters must comply with the requirements of 

accuracy set forth in the Elections Code.  

 In San Francisco 49ers v. Nishioka (1999), 75 Cal. App. 4Th 637, the 

Court considers the integrity of the initiative process as prescribed by the 

Elections Code.  The Court states: 

 “...when presented with a petition by a circulator, voters 
have a right to rely on the integrity of the initiative 
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process and the accuracy of a petition which they 
properly believe complies with Elections Code 
requirements.  
 
 The initiative process itself is a winnowing process 
which usually does not involve court intervention.  This 
is particularly true at the commencement of the process 
with the gathering of sufficient signatures to permit 
ballot consideration. Even with paid signature 
gatherers, many embryonic initiatives never grow 
beyond that stage because a sufficient number of voters 
are not persuaded to write approving signatures in 
support of the proposal.” (p. 648) 
 
 “...the people also have a right to rely on the integrity of 
the initiative process from beginning to end.  Because 
the initiative process bypasses the normal legislative 
process, safeguards are necessary to prevent abuses and 
provide for an informed electorate.” (p. 649)  
 

 Petitioner argues here and below that the Legislative Analyst Office's 

fiscal analysis was inaccurate and misleading, prejudicing voters against 

signing the Initiative while simultaneously dissuading grassroots supporters 

from providing the backing of the Initiative necessary to garner the 

requisite number of signatures, thereby depriving the Petitioner of due 

process of law.   

 In Jones v. Bates 127 F. 3d 839 the court considers whether 

California's Legislative Analyst's report fulfills due process requirements.  

The court describes the California initiative process as follows:  

 “Thus, the state of California has a constitutional 
obligation to ensure the fairness of its elections, 
including those involving the initiative process. 
California, indeed, has adopted several statutory 
provisions designed to ensure that voters will be 
afforded fair notice of the contents of a ballot measures. 
[See, e.g., Cal. Elec. Code §§ 9051-52 (investing 
Attorney General with authority to provide a ballot title 
for initiative measures and to “give a true and impartial 
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statement of the purpose of the measure”); id. § 9085 
(requiring Legislative Analyst to provide in the ballot 
pamphlet a summary of the measure); id. § 9087 

(requiring Legislative Analyst to “generally set forth in 
an impartial manner the information the average voter 
needs to adequately understand the measure”).]  

 
 In Jones v. Bates the court invalidated the term limit provisions of 

Proposition 140 because the Attorney General summary and Legislative 

Analyst’s analysis did not adequately inform the voting public of the far 

reaching effects of that propositions.  Petitions suggests that, though in the 

Jones case the court focused on the inadequate information provided to the 

electorate, and the instant case involves misleading information, the 

applicable law is essentially the same.  

II. THE FISCAL ANALYSIS FALSELY MISLEADS THE VOTER 

TO BELIEVE THAT SHUTTING DOWN NUCLEAR POWER 

PLANTS BY INITIATIVE WILL RESULT IN ROLLING 

BLACKOUTS AND COST THE STATE TENS OF BILLIONS 

OF DOLLARS ANNUALLY 

 
A. The analysis raises blackouts from speculation to 

certainty without explanation 

 
In the two most recent LAO analyses (LAO Fiscal Analysis for 11-

0042, Exhibit “B” and for 12-0013, Exhibit “T”) the economic effects of 

blackouts on the state are identical and described as follows: 

 “We are advised by the California Independent System 
Operator, the independent, public-benefit corporation 
that manages a large part of California's electricity grid, 
that closing the two nuclear facilities would impede 
reliable access to electricity in the state.  In particular, 
the loss of the SONGS plant would reduce the capacity 
to deliver electricity in the Los Angeles basin area to 
below state and local standards for reliability.  As a 
result, the risk of rolling blackouts would be increased 
significantly in that area.  The frequency and duration 
of rolling blackouts would depend on various factors 
including, but not limited to, electricity demand and 
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weather conditions.  Such disruptions to the electricity 
grid would have negative impacts on the California 
economy, including loss of economic output, reduced 
productivity, loss of jobs, and reduced purchases of 
goods and services, leading to reduced household and 
business income. 
 
 “The magnitude of these economic impacts would 
depend on when and to what extent the lost sources of 
electricity could be replaced. If rolling blackouts 
continued for several years, as new electricity plants 
and transmission lines were built, the resulting 
economic loss could be substantial, potentially in the 
tens of billions of dollars annually.”  (p. 4) 
 

 Two parts of the statement quoted above are crucial to an 

understanding of its basis for blackouts.  First, the Legislative Analyst 

Office bases this claim on information provided by the California 

Independent System Operator (hereinafter CAISO).  Second, the claim of 

rolling blackouts costing tens of billions of dollars annually is based on the 

closure of the San Onofre Nuclear Generating Station (hereafter known as 

SONGS) because of its proximity to the Los Angeles Basin.  However, the 

Legislative Analyst Office does not claim that the closure of Diablo Canyon 

Nuclear Generating Station will result in any serious disruption to 

California's electrical grid. 

It is essential to note that there is literally no evidence supporting the 

LAO's claim that blackouts will occur.  In an email from Respondent LAO 

to Petitioner (Email, Exhibit “E”.), it is claimed that both the California 

Energy Commission and CAISO support the LAO's analysis concerning 

blackouts.  Yet in neither CAISO's nor the Energy Commission's letter to 

the LAO concerning this Initiative are blackouts mentioned as occurring as 

a result of SONGS being closed (Letters to LAO, Exhibit “I” and “J”). 

Respondents did not provide one piece of evidence from any state agency 
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suggesting rolling blackouts will occur from closure of our state’s nuclear 

power plants. 

 It should also be noted that, in the fiscal analysis, the potential of 

rolling blackouts is qualified in terms of probability.  It is stated in the 

analysis that, “the risk of rolling blackouts would be increased 

significantly,” and the “frequency and duration of rolling blackouts would 

depend on various factors,” and that “If rolling blackouts continued for 

several years, as new electricity plants and transmission lines were built, 

the resulting economic loss could be substantial, potentially in the tens of 

billions of dollars annually.”  

However, with no documentation or evidence of blackouts and only 

speculation as to the possibility of them occurring at all contained in the 

body of the analysis, the LAO concludes in the bullet points at the end of 

their analysis that the chance of blackouts is quite likely.  These bullet 

points comprise the only element of the entire analysis that the AG uses in 

her summary on the Petition and which is seen by potential signers.  

 In bullet point #1 for both Initiatives 11-0042 and 12-0013, the LAO 

states: 

 “Likely major impacts on state and local finances in the 
near term in the form of decreased revenues and 
increased costs, potentially in the form of billions of 
dollars annually, due to near-term disruptions in the 
state's electricity system and ongoing electricity price 
increases. The magnitude of these impacts would 
depend on the frequency and duration of rolling 
blackouts…” (p. 5) 
 

 There is no rationale or evidence offered for how these claims of 

rolling blackouts went from mere conjecture to being “likely.”  
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B. There is no evidence supporting the Legislative Analyst's 

claim that rolling blackouts will occur as a result of 

shutting down the State's two nuclear power plants 

 
Petitioner requested the evidentiary basis for the fiscal analysis of 

Initiative 11-0042 on November 7, 2011 pursuant to the Legislative Open 

Records Act (Art. 3.5 [commencing with Sec. 9070], Ch. 1.5, Pt. 1, Div. 2, 

Title 2, Gov. C.).  Petitioner's Exhibits “I” through “Q” comprise the LAO 

response to this request.  Petitioner has not yet received the response to his 

records request for Initiative 12-0013.  In an email from LAO analyst 

Tiffany Roberts to the Petitioner, dated October 26th, 2011 (Email, Exhibit 

“E”.)  Ms. Roberts qualifies the records given as a response to the request. 

She states:  

 “In addition to reports that were included in our 
response to your Legislative Open Records Act request, 
we would like to highlight a report by CAISO that is 
included below.  We have relied on CAISO to help us 
interpret how these documents inform the answer to the 
very technical question about your measure's impact on 
grid reliability. … Additionally, in reading the entirely 
of the AB 1632 study along with the consultant's report 
and Appendixes, you should note that our analysis 
regarding the reliability issue is in line with the study 
findings.  We have confirmed this with both the CEC 
and CAISO.” 
 

 In the aforementioned email, Ms. Roberts references CAISO's “2012 

Draft LCR Study Results Big Creek/Ventura and LA Basin,” presented on 

March 9th, 2011, and referred to in the California Public Utility 

Commission's presentation to the Senate Energy, Utilities, and 

Communications Committee Informational Hearing titled “After Japan: 

Nuclear Power Plant Safety in California,” (CPUC Proceedings, Exhibit 

“L”.) presented on April 14th, 2011, the slides from which Ms. Roberts 

attached to her email.  This study and the associated presentation, along 
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with written responses from CAISO and CEC (Letters to LAO, Exhibits “I” 

and “J”), comprise the only putative pieces of evidence provided by the 

LAO that ostensibly support their claim of rolling blackouts.  Yet, upon 

inspection of these documents, one finds not a single reference to 

blackouts, to say nothing of “tens of billions of dollars” of annual economic 

impacts.  The CAISO study merely specifies the Local Capacity 

Requirement (LCR) and Generation Capacity for the LA Basin, along with 

amount of each that are provided by nuclear generation.  

The CPUC presentation does mention SONGS’ role in maintaining 

grid stability (p. 12), though Mr. Keith Casey of CAISO, in his letter to Ms. 

Roberts (ISO Letter to LAO, Exhibit “J”.), merely states that CAISO is 

“generally concerned” about losing the benefits of existing nuclear 

generation, which would “increase the risk of local outages” (pp. 1-2).  (It 

should be noted that Mr. Casey is referenced on the following page in this 

brief as the CAISO representative on record as saying that the chance of 

outages this summer as a result of the recent closure of SONGS is “low, 

probabilistically.”) 

 Neither does the CEC letter to the LAO concerning the fiscal effects 

of this initiative mention a blackouts potential or support the LAO claim. 

The correspondence from Ivin Rhyne (CEC Letter to LAO, Exhibit “I”.) at 

the CEC references a 2008 Commission report (AB 1632 Study, pp. 19-24, 

Exhibit “V”.) mandated by AB 1632 on seismic risks associated with 

California's nuclear facilities; the report also considered a scenario in which 

one or both of California's nuclear facilities were out of service for up to a 

year, and evaluated potential impacts based on three different responses by 

policy makers (pp. 19-24).  Even in the worst-case scenario in which long-

term planning for such an outage by policy makers is non-existent and 

utilities “muddle through” the loss of a nuclear facility, not a single 

reference to “blackouts” are made.  This is the only piece of written 
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evidence from any state agency analyzing the closure of our nuclear power 

plants.  This report suggests the closure of our state’s nuclear power plants 

would result in a rate increase of only .5 cent per kilowatt hour for the 

average household (p. 21). 

C. There is substantial evidence that blackouts will not occur 

as a result of closing the State's two nuclear power plants 

 
As a result of the unexpected closure of SONGS in January, CAISO 

has recently been compelled to be more specific about the fact that the loss 

of SONGS power will not necessitate rolling blackouts in the Los Angeles 

Basin or elsewhere.  On March 22nd - 23rd, 2012, at the CAISO Board of 

Governors meeting, the Board received its staff briefing on Summer Loads 

and Resources Operations Preparedness Assessment. (ISO Meeting Agenda 

and Press Release, Exhibit “W”.)   

After the staff presentation, the Petitioner appeared before the Board 

during the public participation portion of this agenda item.  Petitioner 

noted, in his presentation, that the staff appeared to say that CAISO would 

be prepared to replace SONGS power, should the facility not be online this 

summer, and were not anticipating that any blackouts would occur.  

Petitioner also noted that the claim of rolling blackouts made by the LAO 

analysis of the Initiative was purportedly premised on information provided 

by CAISO.  Petitioner then asked if his interpretation of the current staff 

presentation was correct: that the probability of rolling blackouts this 

summer was extremely low.  In response, Keith Casey, Vice President of 

Market and Infrastructure Development for CAISO, responded that, “The 

probability of the type of contingencies in Southern California without 

SONGS that could lead to outages, in theory, is low, probabilistically”.  

(Emails between Petitioner and LAO, Exhibit “S”.)  As is described in the 

Petition for writ of mandate Paragraphs 37-40, the fact that rolling 
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blackouts are not expected from the closure of SONGS was corroborated 

by the heads of CPUC, CEC, and CAISO. 

 From this it can be seen that the claims made by the LAO in the 

fiscal analysis were completely lacking in evidence and not confirmed by 

the CEC or CAISO as the LAO claimed.  In fact, the opposite is true. Both 

the CEC and CAISO clearly understand the blackouts are very unlikely to 

occur as a result of closing the nuclear power plants.  The LAO falsely 

misled voters to believe closing the nuclear power plants would have dire 

impacts on the economy and electricity supply of the State of California, 

and they did so at a time when the State's economy is a critical issue to 

voters. 

III. A BASIS IN EVIDENCE IS REQUIRED TO SUBSTANTIATE 

FINDINGS IN THE LAO FISCAL ANALYSIS 

 
 The Respondent LAO has provided absolutely no basis in evidence 

for the findings contained in its analysis, namely that closing our State's 

nuclear power plants will result in rolling blackouts costing the State tens of 

billions annually.  Petitioner contends that Respondent LAO has failed to 

comply with a clear, present legal requirement to provide a fiscal analysis 

that is neither false nor misleading, nor likely to create prejudice for or 

against the proposed measure.  

The claim of failure to comply with a clear, present legal 

requirement is met if the agency legislative action is determined to be 

(a) arbitrary or capricious, (b) entirely lacking in evidentiary support, or (c) 

where the agency failed to follow the procedures required by law 

(California Hotel & Motel Assn. v. Industrial Welfare Commission (1970) 

25 Cal.3d 200, 211-13; ECOS v. Board of Supervisors (1982) 135 

Cal.App.3d 428, 439-40; Black Property Owners Assn. v. City of Berkeley 

(1994) 22 Cal.App.4th 974, 980).  Petitioner contends herein that 
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Respondent LAO's finding of rolling blackouts is entirely lacking in 

evidentiary support.  

 Throughout this brief it is argued that the LAO analysis was false 

and misleading.  A key factor in determining whether or not a claim is false 

and misleading is whether or not the claim is verifiable, rather than “typical 

hyperbole and opinionated comments common to political debate” (San 

Francisco Forty-Niners v. Nishioka, supra, 75 Cal. App. 4th,  p. 649).  

These types of statements, along with “outright falsehoods” and 

“objectively untrue” statements may be stricken by the court. 

This section has made it clear that the claims of rolling blackouts and 

concomitant multi-billion dollar annual economic impacts to the State have 

no basis in objective reality and are, thus, un-verifiable.  If the underlying 

claims do not pass the test of verifiability, they should rightly be construed 

as false and misleading.  If the claims made by the LAO are false and 

misleading, not only was Petitioner deprived of due process of law, but the 

LAO failed to provide a basis in evidence for their claims, as argued in the 

beginning of this section. 

 Petitioner has shown here and above that there is no basis in 

evidence to verify Respondent LAO's claim that rolling blackouts are 

“likely” to occur “annually,” as was stated in the LAO analysis.  On the 

contrary, there is significant evidence that blackouts will not occur. 

IV. PRE-ELECTION PUBLICITY CONCERNING ROLLING 

BLACKOUTS COSTING BILLIONS OF DOLLARS 

ANNUALLY SIGNIFICANTLY DETERRED THE 

PROPONENT FROM GAINING GRASSROOTS SUPPORT 

FOR THE INITIATIVE SIGNATURE DRIVE 

 
 In Friends of Sierra Madre v. City of Sierra Madre 25 Cal. 4Th 165, 

the court considered the due process implications for the invalidation of a 

ballot measure.  The Petitioner suggests that the same considerations apply 

to the case at bar.  It should be noted that the question in Friends of Sierra 
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Madre involved the invalidation of a ballot measure after an election, while 

the present case involves access to the ballot.  However, the underlying 

question of due process is essentially the same: that is, to what extent was 

the public misled by publicity based on the LAO analysis. 

  In Friends of Sierra Madre, the court stated: 

“Horwath v. City of East Palo Alta, supra, 212 Cal. 
App. 3D at pages 777- 778, held that due process 
mandates invalidation of a ballot measure only if “'the 
materials, in light of other circumstances of the 
election, were so inaccurate or misleading as to prevent 
the voters from making informed choices.'”  In 
conducting this inquiry courts should examine the 
extent of pre-election publicity, canvassing and other 
informational activities as well as the substance or 
content of such efforts.  The ready availability of the
 text of the ordinance, or the official dissemination and 
content of other related materials, such as arguments for 
or against the measure, will also  bear on whether the 
statutory noncompliance rendered the election unfair.  
 
 Finally, courts should take into account the materiality 
of the omission or other informational deficiency. Flaws 
striking at the very nature and purpose of the legislation 
are more serious than other, more ancillary matters.” 
(p. 180) 
 

 In its inquiry, the court focused on the substance and “extent of pre-

election publicity,” in addition to considering whether such elements struck 

at the “very nature and purpose of the legislation.”  In the instant case, the 

LAO analysis does strike at the “very nature and purpose” of the initiative.  

Traditionally, states will choose a matrix of energy sources by carefully 

balancing economic and safety concerns.  Though the Initiative in this case 

calls for discontinuing the operation of our state's nuclear power plants, it 

does so for economic reasons.  To do so for safety reasons is clearly 

preempted by federal law (Pacific Gas and Electric v. State Energy 

Resources Conservation and Development Commission 461 U.S. 190). 
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 Clearly, the State's fiscal analysis is the single-most important piece 

of information voters will rely on in considering the economic impacts of 

plant closures; thus, in the terms of the court, the fiscal analysis strikes at 

the “very nature and purpose” of the Initiative.  This is particularly true 

when the source of such economic information is the government itself, 

given that “the government's analysis is likely to carry greater weight with 

voters than partisan campaign literature...” (Gebert v. Patterson (1986) 186 

Cal.App.3d 868, 874 [231 Cal.Rptr. 150].) 

 The pre-election publicity was predictably focused on the dire fiscal 

impacts predicted by the LAO analysis.  The lead sentence of the Los 

Angeles Times article covering the Initiative is exemplary: “A state ballot 

initiative for next fall would force California's two nuclear power plants to 

immediately shut down, causing rolling blackouts, spikes in electricity 

rates, and billions of dollars in economic losses each year, a nonpartisan 

analyst has found.”  (November 26th,,2011, Los Angeles Times Article, 

Exhibit “Y-1”.)  Likewise, the Orange County Register ran an editorial 

opposing the Initiative immediately after the Legislative Analyst's report 

became public.  Titled “Proposed Nuclear Initiative a Waste,” the editorial 

begins by stating “Remember sitting in the dark during the rolling 

blackouts of the California electricity crisis of a decade ago? Better stock 

up on candles.  It could happen again ...With the economy shocked, state 

tax  revenue would decline, making the State's endemic structural budget 

deficit, currently about $20 billion a year, even worse” (December 5th, 

2011, Orange County Register Editorial, Exhibit “Y-2”.) 

 Faced with this well publicized economic forecast, and the fact that 

LAO analysis would be placed directly above the signature portion of any 

initiative petition, those grass roots organizations that oppose nuclear power 

in California, were not only unwilling to commit resources to the effort, 
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some were outspoken with their opposition to even attempting to place the 

issue on the ballot. 

In an article from the Santa Barbara Independent entitled “Anti-

Nuke Power Initiative Taking Flack- Legislative Analyst Trashes Measure, 

Local Activists Dubious” (December 1, 2011, Santa Barbara Independent 

article, Exhibit “Y-3”.) the backlash caused by the LAO Analysis is 

documented. 

“A statewide initiative that would effectively shut down 
the Diablo Canyon Power Plant in San Luis Obispo 
County and the San Onofre plant in San Diego was 
cleared last week for signature gathering by the 
secretary of state’s office. But in almost the same 
breath, the state’s Legislative Analyst’s Office warned 
the measure could potentially cost the state economy 
billions of dollars, state and local governments billions 
of dollars, and California ratepayers billions of dollars. 
While the initiative’s author, Ben Davis of Santa Cruz, 
insists the analyst’s doom-and-gloom report relied upon 
unsubstantiated allegations made by unnamed members 
of a state agency dominated by retired utility industry 
executives, even some longtime anti-Diablo Canyon 
activists are having second thoughts. “We have our 
doubts,” said David Weisman of Alliance for Nuclear 
Responsibility, a group fighting Diablo Canyon in 
Sacramento … Should the initiative fail, Weisman 
warned, that could send the Legislature exactly the 
wrong message regarding public support for nuclear 
power … Weisman termed the report “the worst 
possible” for Davis.  Davis said he agreed to disagree 
and predicted that Weisman and his group would come 
around.  He said many statewide environmental groups 
were joining an umbrella group, Nuclear Free 
California, which he hopes to enlist in the cause this 
weekend.  Based on Japan’s nuclear disaster, Davis 
predicted there would be a groundswell of popular 
support for his measure.” 
 
Alliance for Nuclear Responsibility declined to support this 

initiative.  So too did Nuclear Free California that weekend.  The LAO 
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analysis proved too dire to overcome, and without the support major anti-

nuclear groups in California, the initiative failed.  

CONCLUSION 

The political process is one of issues, timing, and momentum. 

Petitioner offered the voters of California a chance to reconsider its reliance 

on nuclear power by filing an initiative petition within weeks of the tragic 

earthquake/tsunami that disabled Japan’s nuclear power plants.  However, 

to place the issue on the ballot requires significant grass roots support and 

funding.  Both the timing and the momentum of this initiative were 

completely derailed by the false and misleading LAO analysis. So too was 

any chance of grass roots support. 

 This timing of this initiative was such that, with a successful 

signature drive, the issue would have been before the voters this November 

on the ballot for the Presidential election.  With the pictures of Japan’s 

exploding nuclear power plants fresh in the voter’s minds, California 

seemingly a mirror image of Japan’s earthquake riddled coastline, and with 

Japan turning off the last of its 54 nuclear power plants while the crises of 

containing nuclear waste at its power plants is still unfolding, our State’s 

voters were certainly in a position to reconsider whether the benefits of 

nuclear power outweighed the newly established risks. 

 This case puts one primary issue before this Court: Is the LAO 

required to have any evidence to support its findings?  Given the LAO’s 

extraordinary power over initiatives, literally able to determine the fate of 

legislation even before a signature drive is established, that power must 

come with extraordinary responsibility. Minimally, some form of evidence 

must support the LAO’s findings.  In these proceedings the LAO has 

nothing – not one document from any state agency mentions blackouts 

occurring from the closure of our State’s nuclear power plants accept for 

the LAO analysis itself.  In fact, the State’s three primary energy agencies – 
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the PUC, CEC, and CAISO – are all on the record contradicting the LAO’s 

findings. (see Petition for Writ of Mandamus, Paragraphs 37-40) 

 By compelling the State to include this initiative on the November 

ballot and setting the clock running on the signature gathering effort, this 

court will have protected Petitioner’s right to due process of law, freedom 

of political speech, equal protection under the law, and access to the ballot. 

The publicity from such Court action will also help restore the timing and 

momentum of this initiative drive. Such a decision will also help to 

overcome the damage done by bringing attention to the fact that the 

outrageous claims in the LAO analysis have no basis in fact. 

 To quote that Federal Energy Regulatory Commission Chairman Jon 

Wellinghoff, “There may be somewhat of a silver lining to this outage… It 

can help us better understand… the benefits from calling on those resources 

to be flexible.”  He added, “You couple these things together and there 

certainly may be the opportunity to retire certain types of resources like 

nuclear facilities if the state were to choose to do so.”  The LAO has 

effectively taken this opportunity away from California’s votes with its 

false and misleading fiscal analysis.  Petitioner respectfully requests this 

court restore the constitutional right of the voters of California to 

participate fully informed in the democratic process. 

 

Dated: June 13, 2012 Respectfully Submitted, 

 
 
     ______________________________ 
     Ben Davis Jr. 

Petitioner in Propria Persona 
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CERTIFICATE OF COMPLIANCE 

PURSUANT TO CAL. R. CT. 8.204(c) AND 8.486(a)(6) 

 

Pursuant to rule 8.204(c) and 8.486(a)(6), I certify that the foregoing 

brief is one-and-a-half spaced and is printed in 13-point Times New Roman 

Font.  In reliance upon the word count feature of Microsoft Word, I certify 

that the attached MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF VERIFIED PETITION FOR EXTRAORDINARY RELIEF 

IN THE FORM OF MANDAMUS OR PROHIBITION EMERGENCY 

STAY REQUESTED contains 11,105 words, exclusive of those materials 

not required to be counted under Rules 8.204(c) and 8.468(a)(6). 

 

Dated:  June 13, 2012 Respectfully Submitted, 

 
 
     ______________________________ 
     Ben Davis Jr. 

Petitioner in Propria Persona 
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CERTIFICATE OF SERVICE 

 

I, ____________________________________________, Declare: 

 I am a resident of the State of California and over the age of eighteen 

years and not a party to the within-entitled action; my address is 

 

____________________________________________________________. 

 On June ____, 2012, I served the following documents described as: 

PETITION FOR WRIT OF MANDATE AND MEMORANDUM OF 

POINTS AND AUTHORITIES IN SUPPORT THEREOF  

AND 

DECLARATION OF BEN DAVIS JR IN SUPPORT OF PETITION 

FOR WRIT OF MANDATE INCLUDING EXHIBITS “A” 

THROUGH “Z” 

 

On the following parties in said action: 
 
Lowell Finley    Attorney for Respondent 

Chief Counsel    SECRETARY OF STATE 
Office of the Secretary of State 
1500 11th St. 
Sacramento, CA 95814 
Telephone: (916) 653-7244 
EM: Lowell.Finley@sos.ca.gov 
 
Diane F. Boyer-Vine    Attorney for Respondents 

Legislative Counsel LEGISLATIVE ANALYST 
Room 3021, State Capitol OFFICE AND JOINT 
Sacramento, CA 95814 LEGISLATIVE BUDGET 

COMMITTEE 
 
Jennifer K. Rockwell Attorney for Respondent 

Chief Counsel DIRECTOR OF FINANCE 
Department of Finance 
915 L. St. 
Sacramento, CA 95814 
Telephone: (916) 324-4856 
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Ashley Johansson    ATTORNEY GENERAL’S 
Initiative Coordinator   OFFICE 
Office of the Attorney General 
Civil Division 
Government Law Section 
1300 “I” Street, Suite 125 
Sacramento, CA 95814 
Telephone: (916) 445-4752 
EM: Ashley.Johansson@doj.ca.gov 
 
 

 X BY U.S. MAIL:  By placing said document(s) in a sealed envelope 

and depositing said envelope, with postage thereon fully prepaid, in the 

United States Postal Service mailbox in ____________________________, 

California, addressed to said party(ies), in the ordinary course of business.  

I am aware that on motion of the party serviced, service is presumed invalid 

if postal cancellation date or postage meter date is more than one day after 

day of deposit for mailing in affidavit. 

 

__ BY ELECTRONIC MAIL:  By causing true copy(ies) of PDF 

versions of said documents to be sent to the e-mail address of each party 

listed. 

 I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct, and that this declaration 

was executed on June ___, 2012 at ______________________, California. 

 

 

     ________________________________ 
     Signature 
 
 
     ________________________________ 
     Name 

 


